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In November 2008 the Employment Appeal Tribunal handed down judgment in Oakland v Wellswood
(Yorkshire) Ltd, and found that TUPE did not apply to an administration sale.

The business had been sold by the administrators shortly following appointment, to a third party who
took on some of the employees, and subsequently dismissed the Claimant. The Administrators were
of the view that it was not possible to rescue the company as a going concern, and it was anticipated
liquidation would be the exit route from administration. The Claimant brought a claim for unfair
dismissal, which the EAT dismissed on the basis that the Claimant had been employed for less than
12 months by Newco.

The EAT held that TUPE did not apply as the administration had been instituted with a view to the
eventual liquidation of Oldco’s assets, rather than on a going concern basis, with the result that
Regulation 8(7) TUPE meant that TUPE did not apply, and that therefore the Claimant could not take
his previous employment with Oldco into account to demonstrate that he had more than 12 months
continuous employment.

Following the handing down of judgment many people believed this decision meant that TUPE did not
apply to sales of businesses by administrators in general.

On 30 July 2009 the appeal of this decision was heard, and upon appeal the director raised a new
argument that his rights were preserved under S218 Employment Rights Act 1986. This section
provides that:

218. - (1) Subject to the provisions of this section, this Chapter relates only to employment by the
one employer.

(2) If a trade or business, or an undertaking (whether or not established by or under an Act), is
transferred from one person to another-

(a) the period of employment of an employee in the trade or business or undertaking at the time of
the transfer counts as a period of employment with the transferee, and

(b) the transfer does not break the continuity of the period of employment

The court found this to be a "knock out" blow, and allowed the appeal. Although it did not formally
rule on this point, the court also commented that there was a strong argument that reg.8(7) of the
TUPE Regulations did not automatically apply whenever a company is placed into administration.

The ruling on appeal reaffirms that:

e notwithstanding the EAT decision, the applicability of TUPE remains a live issue in insolvency
appointments; and



e it is important that office-holders ensure that they obtain suitable indemnities in respect of
any potential TUPE exposure in any Sale & Purchase agreement entered into.
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Sprecher Grier Halberstam LLP offers legal advice in the following areas:-

e AIM and PLUS Market e Employment e Limited Liabilit
flotations Agencies/Employment Partnerships (LLPs)

e Commercial Property Businesses e Litigation/Dispute

e Company Commercial Equity Release Resolution

e Corporate Finance Gambling Law Private Equity

e Debt Recover Intellectual Property, IT and Real Estate Services

e-commerce (“Weblaw :

e Directors’ Disqualification Group") ( e Restructuring & Insolvency

Proceedings Group

e Landlord and Tenant

e Leisure/Property
Management

e Services to Lenders

e Employment Law

For further information please contact Claire Tyler, Marketing and Events Co-Ordinator (email
claire.tyler@sghlaw.com or telephone 020 7264 4396).

This Newsflash is issued by the Restructuring & Insolvency Group. Should you require further help and advice please contact Daniel
Sejas (email daniel.sejas@sghlaw.com or telephone 0207 264 4451). This newsflash summarises complex case law and should not
be relied upon in any way as a definitive statement of the law.

Please feel free to forward this update to others whom you believe would find it interesting, or provide us with the email address of
anyone who wishes to be sent future updates. Short extracts from this update may be copied, provided that copyright of Sprecher
Grier Halberstam LLP is acknowledged in writing in any reproduction.
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