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The Redundancy Payment Service (RPS) has habitually refused to make redundancy payments to
directors who are controlling shareholders of companies and who also claim to be employees.

This is especially common in small businesses where there may or may not be a written contract of
employment and a director/shareholder takes some income out as dividends and some as salary.

The RPS has argued that a director/shareholder is not an employee of the company entitled to
redundancy because he in effect controls his own destiny. Therefore it is impossible for him to lose
his job or be subject to the control exerted over a normal employee.

The cases decided by the courts to date have not been clear, which has meant that a large number
(over 600) of claims by directors to Employment Tribunals had built up.

The Court of Appeal test case of BERR —v- Nuffield & Howe has now clarified the position and made it
much easier for insolvency practitioners to advise director/shareholders as to their entitlements.

This case clearly decided that there is no reason in principle why someone whose shareholding gives
him or her total control over a company cannot be an employee who is entitled to redundancy
payments.

The Court of Appeal stressed that the decision on whether an individual is an employee of the
company is a question of fact. Any tribunal or court should determine firstly whether or not a putative
contract is a genuine contract or a sham. The second stage, assuming the contract is a genuine one,
is to determine whether or not the contract is a contract of employment rather than a contract for
services or otherwise. This is of course the same test that every employee must go through.

Clearly this decision has improved the position of the director/shareholder when it comes to
redundancy and has clarified the law for all concerned.

Edward Judge

For further information, please contact your usual Sprecher Grier Halberstam LLP contact.
Details of the partners in this firm’s insolvency department are as follows:

Name Direct dial Email address
lan Grier 020 7264 4450 iang@sghlaw.com
Daniel Sejas 020 7264 4451 daniels@sghlaw.com

Edward Judge 020 7264 4452 edwardj@sghlaw.com
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Nicholas Hughes 020 7264 4453
Ken Titchen 020 7264 4454

nicholash@sghlaw.com
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Sprecher Grier Halberstam LLP offers legal advice in the following areas:-

e AIM and PLUS Market
flotations

e Commercial Property

e Company Commercial

e Corporate Finance

e Debt Recovery
e Directors’ Disqualification

Proceedings
e Employment Law

Landlord and Tenant

Employment °
Agencies/Employment o Leisure/Property
Businesses Management
Equity Release e Limited Liability
Gambling Law Partnerships (LLPs)
Insolvency/Corporate e Litigation/Dispute
Recovery Resolution
Intellectual Property, IT and e Private Equity
e-commerce (“Weblaw e Real Estate Services
Group™) e Services to Lenders

For further information please contact Claire Tyler, Marketing and Events Co-Ordinator (email
clairet@sghlaw.com or telephone 020 7264 4396).

This Newsflash is issued by the Insolvency and Corporate Recovery Department. Should you require further help and advice please
contact lan Grier (email iang@sghlaw.com or telephone 0207 264 4450). This newsflash summarises complex case law and should
not be relied upon in any way as a definitive statement of the law.

Please feel free to forward this update to others whom you believe would find it interesting, or provide us with the email address of
anyone who wishes to be sent future updates. Short extracts from this update may be copied, provided that copyright of Sprecher
Grier Halberstam LLP is acknowledged in writing in any reproduction.
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